REALTORS® should exercise extreme caution when handling real estate transactions involving artificial price inflation and creative financing schemes.  It is a crime for anyone to willfully over valuate any land or property, or knowingly make any false statement, for the purpose of influencing federally insured mortgage lenders and other financial institutions (18 U.S.C. § 1014).  A violation of this law is punishable by, among other things, up to 30 years imprisonment, plus a $1 million fine.

Here?s the basic scenario that commonly leads REALTORS® to seek legal guidance.  A listing agent represents a seller who receives an offer for, let?s say, $50,000 over the listing price which is significantly more than the market value.  The buyer, who intends to obtain a federally insured mortgage loan, also requests that the seller gives the $50,000 to the buyer.  There are many variations to this basic scenario.  For example, the plan could be for the funds to be paid through escrow or outside escrow, for the funds to be paid directly to the buyer or to someone else, for the arrangement to be documented or not, or for the arrangement to be approved by the mortgage broker and lender or not.

Participating in this artificial price inflation scheme could expose both the listing agent and seller to criminal and civil liability, and the agent could also face license revocation or other disciplinary action by the Department of Real Estate.  It would not matter whether the lender relies on the overvaluation or false statement, such as if the appraisal comes in at the inflated price.  The appraisers are sometimes willing participants in such a scheme.  One federal court decision states: "While it is undoubtedly true that 18 U.S.C. § 1014 benefits various financial institutions, the law?s ultimate beneficiary is the United States. . . . The government?s interest in maintaining the vitality of its insurance programs mandates that all material false statements violate § 1014, even when the false statements are given with the knowledge, consent or duplicity of a bank officer" (United States v. Bush, 599 F.2d 72 (1979).

Of course, a price inflation scheme should be distinguished from a seller paying for a buyer?s closing costs.  It is permissible for a seller to pay a buyer?s non-recurring closing costs as long as certain underwriting guidelines are met.

This information is intended to provide general answers to general questions and is not intended as a substitute for individual legal advice.  You should seek the advice of an attorney, financial advisor, or other professional for your particular circumstances.
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